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.S.DISTRICT COURT
DIUSTR!CT OF VERMONT
UNITED STATES DISTRICT COURT - FiLED
FOR THE -
DISTRICT OF VERMONT WITHAR 17 PHIZ: 43

&

COURTHOUSE NEWS SERVICE,

Plaintiff BY DEPUTY CLERK
V. DocketNo. 2.171-cv- t_|2>

PATRICIA GABEL, in her official capacity
as the Chief Administrator of the Supreme
Court of the State of Vermont, LAURIE
CANTY, in her official capacity as Clerk
of Court for Addison, Bennington, and
Rutland Counties; KATHLEEN PEARL,
in her official capacity as Clerk of Court for
Caledonia, Essex, and Washington Counties,
CHRISTINE BROCK, in her official capacity
as Clerk of Court for Chittenden County,
GAYE PAQUETTE, in her official capacity
as Clerk of Court for Franklin, Grand Isle,
and Orleans Counties; KATHLEEN HOBART,
in her official capacity as Clerk of Court for
Lamoille County; and ANNE DAMONE, in
her official capacity as Clerk of Court for
Orange, Windham, and Windsor Counties,
Defendants

vvvvvvvvvvvvvvvvvvvvvvv

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF

Plaintiff Courthouse News Service (“CNS”), by and through the undersigned attorneys,

alleges the following in support of its Complaint for Injunctive and Declaratory Relief:

Introduction
1. The First Amendment of the U.S. Constitution provides the press and the public
- with a presumptive right to access judicial proceedings and documents in civil cases, including
newly-filed civil complaints, which are the cornerstone of every case, and docket records, which

provide the public and press with the information needed to exercise their First Amendment right
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of access. While the First Amendment right of access may be limited in certain, narrow
circumstances, the presumption is one of unfettered access upon filing.

2. Courts across the country have recognized that the presumption of access attaches
to judicial documents, including civil complaints and docket records, upon receipt of those
documents by a court, and that delays in access are the functional equivalent of access denials.
When a complaint is withheld, it “leaves the public unaware that a claim has been leveled and
that state power has been invoked — and public resources spent — in an effort to resolve the
dispute.” Bernstein v. Bernstein Litowitz Berger & Grossman LLP, 814 F.3d 132, 141 (2d Cir.
2016). Similarly, docket records “provide a kind of index to judicial proceedings and documents
and thereBy endow the public and press with the capacity to exercise their rights guaranteed by
the First Amendment.” Hartford Courant Co. v. Pellegrino, 380 F.3d 83, 93 (2d Cir. 2004).

3. Vermont state law flips the constitutionally mandated presumption of access on
its head. Vermont Rule of Civil Procedure Rule 77(e) and Vermont Rule for Public Access to
Court Records § 6(b)(25) (collectively, the “Confidentiality Rules™) prohibit court clerks from
disclosing “any records” relating to most new civil actions, including docket information,
complaints, and other case initiating documents, until at least one defendant has been served or
has received “actual notice” of the action and the deadline for serving other defendants has
passed or until the action has been “finally disposed of.” The result is that most new Vermont
civil suits — including complaints and case-initiating documents as well as docket and other case
records — are withheld from public view for weeks or months after they are filed.

4. Defendants, the Chief Administrator of the Supreme Court of the State of
Vermont, and state and county clerks responsible for the administration of court records in

Vermont, are tasked with implementing the laws challenged in this action. By following

gravel &

S ea ATTORNEYS AT LAW

A PROFESSIONAL CORPORATION -2 -
76 St. Paul Street

P.O. Box 369

Burlington, Vermont 05402-0369



Case 2:17-cv-00043-cr Document 1 Filed 03/17/17 Page 3 of 15

Vermont law and prohibiting the press and public’s timely access to records of new civil actions,
Defendants are acting under color of 'state law and depriving CNS, other press entities, and the
general public from the right of access to judicial documents guaranteed by the First
Amendment.

5. By this action, CNS asks this Court to declare Vermont’s Confidentiality Rules
unconstitutional and to grant preliminary and permanent injunctive relief prohibiting Defendants,
as well as any employees or others acting at their behest, from restricting public access to records
about newly-filed civil actions, including complaints and docket information, pursuant to the

Confidentiality Rules, as required by the Constitution.

Jurisdiction and Venue

6. CNS?’ claims arise under the First and Fourteenth Amendments to the United
States Constitution and the Civil Rights Act, Title 42 U.S.C. § 1983, ef seq. This Court has
subject matter jurisdiction under 28 U.S.C. § 1331, because these are federal questions, and 28
U.S.C. § 1343, because these are civil rights claims.

7. Defendants are subject to personal jurisdiction in this Court as of the time of filing
because, upon information and belief, Defendants are individuals who reside in Vermont.

8. Venue is proper in thg District of Vermont pursuant to 28 U.S.C. § 1391(b),
because a substantial part of the events giving rise to the Complaint occurred in this District, all
Defendants act in their official capacities in this District, and, upon information and belief,, all
Defendants reside in this District, and this District is also where their primary place of

employment is located.
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Parties

9. CNS is a California corporation with its principal place of business in Pasadena,
California. CNS is a news wire service, similar to other news wire services such as the
Associated Press, except that CNS specializes in reporting about civil lawsuits from the date of
filing through the appellate level in state and federal courts throughout the United States. CNS’
comprehensive and timely coverage of civil litigation through its print, website, and e-mail
publications has made it a go-to source of information about the nation’s civil courts.

10.  Defendant Patricia Gabel is sued in her official capacity as Chief Administrator of
the Supreme Court of the State of Vermont. The Chief Administrator is responsible for, among
other things, oversight of the administrative infrastructure of the Judiciary, including trial court
and appellate court administration. Acting in her official capacity, Defendant, as well as those
acting under her direction and supervision, is directly involved with and responsible for the
withholding of access to newly-filed complaints that the media and public experience as a result
of the Vermont Confidentiality Rules. Defendant’s actions and the resulting delay and denial in
access take place under color of Vermont law and constitute state action within the meaning of
the Fourteenth Amendment to the United States Constitution and 42 U.S.C. § 1983. On
information and belief, Defendant resides and is employed in the State and District of Vermont.

11.  CNS also names as defendants the Superior Court Clerks for the fourteen counties
of Vermont. Vermont Superior Courts are the trial court that hears the majority of civil actions
(excluding matrimonial and probate matters) in Vermont state courts. Accordingly, Superior
Court Clerks are responsible for, among other things, the administration of civil court records

and the provision of public access to those records.
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12.  Defendant Laurie Canty is sued in her official capacity as the Superior Court
Clerk for the following counties: Addison, Bennington, and Rutland. Acting in her official
capacity, Defendant, as well as those acting under her direction and supervision, is directly
involved with and responsible for the delays and denials bf access to newly-filed complaints that
CNS encounters. Defendant’s actions and the resulting delay and denial in access alleged in the
Complaint take place under color of state law, specifically, Vermont Rule of Civil Procedure
77(e) and Vermont Rules for Public Access to Court Records § 6(b)(25), and constitute state
action within the meaning of the Fourteenth Amendment to the United States Constitution and 42
U.S.C. § 1983. On information and belief, Defendant resides and is employed in the State and
District of Vermont.

13.  Defendant Kathleen Pearl is sued in her official capacity as the Superior Court
Clerk for the following counties: Caledonia, Essex, and Washington. Acting in her official
capacity, Defendant, as well as those acting under her direction and supervision, is directly
involved with and responsible for the delays and denials of access to newly-filed complaints that
CNS encounters. Defendant’s actions and the resulting delay and denial in access, as alleged in
the Complaint, take place under color of state law, specifically, Vermont Rule of Civil Procedure
77(e) and Vermont Rules for Public Access to Court Records § 6(b)(25), and constitute state
action within the meaning of the Fourteenth Amendment to the United States Constitution and 42
U.S.C. § 1983. On information and belief, Defendant resides and is employed in the State and
District of Vermont.

14.  Defendant Christine Brock is sued in her official capacity as the Superior Court
Clerk for Chittenden County. Acting in her official capacity, Defendant, as well as those acting

under her direction and supervision, is directly involved with and responsible for the delays and
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denials of access to newly-filed complaints that CNS encounters. Defendant’s actions and the
resulting delay and denial in access, as alleged in the Complaint, take place under color of state
law, specifically, Vermont Rule of Civil Procedure 77(e) and Vermont Rules for Public Access
to Court Records § 6(b)(25), and constitute state action within the meaning of the Fourteenth
Amendment to the United States Constitution and 42 U.S.C. § 1983. On information and belief,
Defendant resides and is employed in the State and District of Vermont.

15.  Defendant Gaye Paquette is sued in his official capacity as the Superior Court
Clerk for the following counties: Franklin, Grand Isle, and Orleans. Acting in her official
capacity, Defendant, as well as those acting under her direction and supervision, is directly
involved with and responsible for the delays and denials of access to newly-filed complaints that
CNS encounters. Defendant’s actions and the resulﬁng delay and denial in access, as alleged in
the Complaint, take place under color of state law, specifically, Vermont Rule of Civil Procedure
77(e) and Vermont Rules for Public Access to Court Records § 6(b)(25), and constitute state
action within the meaning of the Fourteenth Amendment to the United States Constitution and 42
U.S.C. § 1983. On information and belief, Defendant resides and is employed in the State and
District of Vermont.

16.  Defendant Kathleen Hobart is sued in her official capacity as the Superior Court
Clerk for Lamoille County. Acting in her official capacity, Defendant, as well as those acting
under her direction and supervision, is directly involved with and responsible for the delays and
denials of access to newly-filed complaints that CNS encounters. Defendant’s actions and the
resulting delay and denial in access, as alleged in the Complaint, take place under color of state
law, specifically, Vermont Rule of Civil Procedure 77(¢) and Vermont Rules for Public Access

to Court Records § 6(b)(25), and constitute state action within the meaning of the Fourteenth
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Amendment to the United States Constitution and 42 U.S.C. § 1983. On information and belief,
Defendant resides and is employed in the State and District of Vermont.

17.  Defendant Anne Damone is sued in her official capacity as the Superior Court
Clerk for the following counties: Orange, Windham, and Windsor. Acting in her official
capacity, Defendant, as well as those acting under her direction and supervision, is directly
involved with and responsible for the delays and denials of access to newly-filed complaints that
CNS encounters. Defendant’s actions and the resulting delay and denial in access, as alleged in
the Complaint, take place under color of state law, specifically, Vermont Rule of Civil Procedure
77(e) and Vermont Rules for Public Access to Court Records § 6(b)(25), and constitute state
action within the meaning of the Fourteenth Amendment to the United States Constitution and 42
US.C. § 1983. On information and belief, Defendant resides and is employed in the State and
District of Vermont.

18.  CNS seeks injunctive and declaratory relief against Defendants, who are named in
their official capacities, as well as their agents, assistants, successors, employees, and all persons

acting in concert or cooperation with them or at their direction or under their control.

Factual Allegations

A. A Tradition Of Access To Records In Newly-Filed Civil Cases.

19. - A new complaint serves as the opening bell in a legal contest, and, in recognition
of the media’s role in informipg interested persons about new court cases, it has been a
longstanding tradition for courts to provide the press and public with access to new civil
complaints, irrespective of whether defendants have been served. The same holds true for other
civil case-initiating documents, civil docket records, and other records filed in newly-filed civil

actions.
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20.  With respect to complaints, in three recent cases brought by CNS, federal courts
in California, New York, and Texas have issued injunctions precluding court clerks from
enforcing policies that withheld new complaints from public and press review for even a short
time following the clerks’ re;:eipt of those complaints for filing. Courthouse News Serv. v.
Planet, 2016 WL 4157210 *12 (C.D. Cal. May 26, 2016); Courthouse News Serv. v. Tingling,
Civil Action No. 1:16-cv-08742-ER Preliminary Injunction Hearin g & Order Reporter’s
Transcript (S.D.N.Y. Dec. 16, 2016); Courthouse News Serv. v. Jackson, 2009 WL 2163609, at
*4 (S.D. Tex. July 20, 2009).

B. CNS Publications and Subscribers.

21. CNSis a nationwide news service, which began in 1990 out of a belief that great
swaths of news about civil litigation went unreported because the traditional news media failed
to cover much of the important business of the courts. CNS now employs more than 300 people,
most of them reporters, covering courts in all 50 states in the United States.

22.  CNS offers a variety of publications. One category is its “New Litigation
Reports,” which contain original, staff-written summaries of significant new civil complaints.
New Litigation Reports focus on general jurisdiction civil complaints against business
institutions, public entities, prominent individuals, or other civil actions of interest to CNS’
subscribers. They do not cover criminal or family law matters, nor do they include residential:
foreclosures or probate filings.

23.  To prepare New Litigation Reports, CNS reporters have traditionally visited their
assigned courts near the end of the day, so that they can review all the complaints filed that day
to determine which ones are newsworthy. Given the nature of the New Litigation Reports, any

delay in the ability of a reporter to obtain and review newly-filed complaints necessarily creates
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a delay in CNS’ ability to inform subscribers and other interested persons of the factual and legal
allegations in those comp}ainfs.

24.  Among CNS’ other publications are its two print newsletters and an electronic
“Daily Brief,” which covers published, nationwide appellate ruiings, including all U.S. Supreme
Court and federal circuit decisions, as well as significant rulings from a growing number of
federal district courts, includihg the District of Vermont.

25.  Inaddition, CNS publishes a freely-available website featuring news reports and
commentary, which is read by roughly one million readers each month. The website functions
much like a print daily newspaper, featuring staff-written articles from throughout the nation that
are posted and rotate on and off the page on a 24-hour news cycle.

26.  CNS has been credited as the original source of reporting on a topic by a wide
range of publications, including the 4BA4 Journal, ABC News, The Atlantic, Austin American
Statesman, Black Christian News Network, California Bar Journal, CBS News, The Daily
Beast, The Christian Science Monitor, The Dallas Morning News, Forbes, Fox News, The
Guardian, The Hill, Houston Chronicle, The Huffington Post, Long Island Press, Los Angeles
Times, Mother Jones, NBC News, New York Daily News, New York Magazine, The New York
Times, NPR, The Orange County Register, Politico, The Telegraph (UK), Rolling Stone, San
Antonio Express-News, Slate, Salt Lake City Tribune, The Washington Times, Women 's Health
Policy Report, U.S. News and World Report, USA Today, The Wall Street Journal, The
Washington Post, UPI, and others. In addition, U.S., Canadian, and New Zealand radio shows
have interviewed CNS reporters.

27.  CNS has approximately 2,000 subscribers nationwide, including more than 100 in

New England. A substantial set of news and entertainment outlets are CNS subscribers,
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including but not limited to The Atlanta Journal Constitution, The Boston Globe, Buzzfeed, The
Dallas Morning News, Detroit Free Press, Fox Entertainment Group, Houston Chronicle, Los
Angeles Times, The Salt Lake Tribune, San Antonio Express News, San Jose Mercury News, The
Wall Street Journal, Warner Bros., and many TV stations. The Washington-based Center for
Public Integrity also subscribes.

28.  Among academic institutions, subscribers to CNS’ new litigation reports include
Boston College Law School, Boston University, Case Western Reserve University, Harvard Law
School, Loyola Law School, MIT School of Management, UC Hastings College of Law, and
UCLA School of Law, among others.

C. Vermont’s Confidentiality Rules.

29.  Civil suits in Vermont may be commenced one of two ways: (1) by filing a
complaint and serving the defendant within 60 days of filing; or (2) by serving the complaint and
filing it within 20 days of service. Vt. R. Civ. P. 3.

30.  While Rule for Public Access § 6(a) articulates Vermont’s policy as providing
“access to all case records,” § 6(b) goes on to limit that policy by providing: “The public shall
not have access to . . . (25) Records filed or generated in connection with the filing of a civil
action prior to service or disposition as provided in Rule 77(¢e) of the Vermont Rules of Civil
Procedure.” Rule for Public Access § 6(b).

.3 1. Vermont Rule of Civil Procedure 77(e) states:

(e) Confidentiality of Records. The clerk shall not disclose the filing of
an action or release any records, proceedings, or minutes pertaining to it
unless: (i) the action has been finally disposed of; or (ii) at least one
defendant has actual notice of the pendency of the action by service or

otherwise, and the time for service upon any defendants without notice,
including any extension of that time ordered by the court, has expired. ...

gravel &
S ea ATTORKEYS 4T LAW
A PROFESSIONAL CORPORATION - ] 0 -

76 St. Paul Street
P.0. Box 369
Burdingion, Vermont 05402-0369



Case 2:17-cv-00043-cr Document1 Filed 03/17/17 Page 11 of 15

32 On information and belief, the state courts of Vermont are the only courts in the
nation that prohibit public and press access to documents pertaining to newly-filed civil actions
until after defendants are served or notified of the suit.

33.  The only docket information about a newly-filed complaint or other case initiating
document that is made public prior to service upon defendant is the date and county of filing and
plaintiff’s attorney’s name; not even the names of the parties are made public.

D. Denial Of Timely Access Caused By The Confidentiality Rules.

34.  During the weeks of February 7 and 20, 2017, CNS’s Northwest Bureau Chief
Adam Angione reviewed the publicly available civil complaints filed in the month of October
2016 in all fourteen Counties in Vermont. Of the 441 complaints filed that month, only 105
(24%) were made public on the day of filing.

35.  Upon information and belief, the complaints made public on the day of filing
were those in which the plaintiff had elected to serve the complaint on all defendants prior to
filing. See Vt.R. Civ. P. 3.

36.  Based on a recent survey of filings made in October 2016, the average delay in
public access appears to be around 41 days, and, as of February 2017 — four months later ~ 92 of
the cases filed in October 2016 remained confidential.

37.  Inconversations with various county clerks’ office employees, CNS was provided
with different and sometimes conflicting information about when or whether complaints should
be made public, e.g., upon affirmative indication that all defendants had received actual notice
(i.e., proof of completed service), upon the expiration of the service deadline, or even upon
expiration of the answer deadline. The presumed reason for the rule was the concern that an

individual not learn of a suit against him from third parties before he is served.
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38.  Because the vast majority of the filed complaints are presumptively deemed
confidential and disclosure of those complaints are often delayed for weeks, if not months, CNS
does not maintain a reporter in Vermont.

E. Harm Caused By Vermont’s Confidentiality Rules.

39.  The delays caused by Vermont’s Confidentiality Rules are so extreme that they
offset the incentives for CNS to regularly cover Vermont state court actions. By the time the
public has access to the records needed to report on Vermont state court actions, the news is
often stale.

40.  Newsworthy information is more likely to arrive through plaintiffs who provide
filed pleadings to favorable news outlets. This gives plaintiffs the power to manipulate the news
and control which outlets report on their filed, active litigations, as the Confidentiality Rules
prevent other news outlets from accessing the underlying judicial records at the courthouse.

41.  This has happened in at least two recent, noteworthy examples. The first example
is Stopford v. Milton Town School Dist., Docket No. 826-8-15, Chittenden County, in which the
family of a deceased high school football player sued his former school district, alleging that his
suicide was prompted by hazing from his teammates. This case, filed on August 27, 2015, did
not become public for more than a month after filing. Meanwhile, a local newspaper, The Milton
Independent, published a story on the case on September 2, 2015, presumably because it
received a copy of the filing from plaintiffs or their attorney. Even the story in The Milton
Independent noted that the case — despite having been filed — had not yet been made public.

42.  The second example is State of Vermont vs. Volkswagen Aktiengesellschaft,
Docket No. 536-9-16 Wncv., in which the Vermont Attorney General sued Volkwagen, on

behalf of consumers, alleging violations of emissions standards. The case was filed in
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Chittenden County on September 6, 2016, but withheld from public view until October 19, 2016
— 41 days later. Meanwhile, one of CNS’ largest law firm subscribers contacted CNS to ask

about the case, and why CNS had not reported on it.

COUNT ONE
Violation of U.S. Const. Amend. [ and 42 U.S.C. § 1983

43,  CNS incorporates the allegations of Paragraph [-42 herein.

44.  Defendants’ actions under color of state law including, without limitation, their
enforcement of Vermont Rule of Civil Procedure 77(¢) and Vermont Rules for Public Access to
Court Records § 6 by withholding press and public access to all “records, proceedings, or
minutes pertaining to” the filing of a new civil action including, but not limited to, new civil
complaints, other civil case initiating documents, and docket records, until at least one defendant
has been served or has actual notice of the action and the time for service on any other
defendants has expired, have deprived and continue to deprive CNS and the general public of the
right of access to judicial records secured by the First Amendment to the U.S. Constitution, as
applied to the states under the Fourteenth Amendment.

45.  The First Amendment provides a presumptive right of access to civil court
records, including complaints, Bernstein v. Bernstein, Litowitz Berger & Grossman LLP, 814
F.3d 132, 140-41 (2d Cirf 2016), and docket records, Hartford Courant v. Pellegrino, 380 F.3d
83, 96 (2d Cir. 2004). That presumption is of prompt public access and applies whenevef aright
to access is found. Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 126 (2d Cir 2010). |

46.  The delays caused by Defendants’ actions are unconstitutional as a matter of law,
unless Defendants can satisfy their burden to show that the rules and policies causing these

3% 4%

delays are justified by an “overriding interest,” “essential to preserve higher values,” and
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“narrowly tailored to serve that interest.” New York Civil Libs. Union v. New York City Transit
Auth., 684 F.3d 286, 304 (2d Cir. 2012).

47.  Vermont has not identified any compelling or overriding interest sufficient to
overcome the public’s and CNS’ presumptive right of access to all new complaiﬁts under the
First Amendment.

48.  CNS has no adequate and speedy remedy at law to prevent or redress Defendants’
unconstitutional actions.

49.  Unless Vermont’s Rules of Confidentiality are deemed unconstitutional, CNS will
suffer irreparable harm, including the diminution in value of CNS’ reports and loss of goodwill,
as a result of Defendants’ violation of its First Amendment rights. CNS therefore requires
injunctive relief, both preliminary and permanent, to prevent further deprivation of its First

Amendment rights and those of the general public.

Claims for Relief
50.  Wherefore, CNS respectfully seeks the following relief:

a) A declaration that Vermont Rule of Civil Procedure 77(¢e) and Vermont
Rules for Public Access to Court Records § 6(b)(25) are unconstitutional
both facially and as applied, and are invalid and unenforceable;

b) A permanent injunction barring Defendants and their agents from

enforcing or otherwise implementing Vermont Rule of Civil Procedure
77(e) and Vermont Rules for Public Access to Court Records § 6(b)(25);

c) Preliminary injunctive relief barring Defendants and their agents from

enforcing or otherwise implementing any aspect of Vermont Rule of Civil
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Dated:
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d)

Procedure Rule 77(e) and Vermont Rule for Public Access to Court
Records § 6(b)(25);

An order requiring Defendants and their agents to provide prompt public
access to all newly;ﬁled complaints;

An order awarding attorney’s fees and costs, including pursuant to 42
U.8.C. §§ 1983, 1988; and

Any other relief the Court deems just and proper.

Burlington, Vermont
March 17, 2017 -

Robert B, Hémley, Esq.
Gravel & Shea PC
76 St. Paul Street, 7" Floor, P.O. Box 369

Burlington, VT 05402-0369
(802) 658-0220
rhemley@gravelshea.com

William Hibsher, Esq.

Jacquelyn N. Schell, Esq.

Bryan Cave LLP

1290 Avenue of the Americas
New York, New York 10104
(212) 541-2000
WIJHibsher@bryancave.com
Jacquelyn.Schell@bryancave.com

For Plaintiff
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